BEFORE THE APPEALS BOARD
FOR THE
KANSAS DIVISION OF WORKERS COMPENSATION

RAUL GONZALEZ-DOMINGUEZ
Claimant

VS.

Docket No. 1,001,362

AM COHRON & SON, INC.
Respondent

AND

BITUMINOUS INSURANCE COMPANY
Insurance Carrier
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ORDER

Claimant appealed the May 1, 2002 preliminary hearing Order entered by
Administrative Law Judge Julie A. N. Sample.

ISSUES

This is a claim for a November 14, 2001 accident. On that date, claimant was
injured as he was driving home from the bridge construction site where he had been
working. In the May 1, 2002 Order, Judge Sample denied claimant’s request for benefits
after concluding that neither the premises exception nor the special hazard exception to
the going and coming rule (K.S.A. 2001 Supp. 44-508(f)) was applicable.

Claimant contends Judge Sample erred. Claimant argues he was injured while
driving on a hazardous construction road, which was one of the only available routes to the
bridge where he had been working and which was not used by the public. Accordingly,
claimant contends the special hazard exception to the going and coming rule applies.
Therefore, claimant requests the Board to reverse the May 1, 2002 Order and grant him
benefits.

On the other hand, respondent and its insurance carrier request the Board to affirm
the May 1, 2002 Order.



RAUL GONZALEZ-DOMINGUEZ DOCKET NO. 1,001,362

The only issue before the Board on this appeal is whether the special hazard
exception to the going and coming rule applies.

FINDINGS OF FACT AND CONCLUSIONS OF LAwW

After reviewing the record compiled to date, the Board finds and concludes that the
May 1, 2002 Order should be affirmed. The Judge provided detailed findings and
conclusions in the Order, which the Board adopts as its own.

The going and coming rule set forth in K.S.A. 2001 Supp. 44-508(f) provides:

The words “arising out of and in the course of employment” as used in the
workers compensation act shall not be construed to include injuries to the employee
occurring while the employee is on the way to assume the duties of employment or
after leaving such duties, the proximate cause of which injury is not the employer’s
negligence. An employee shall not be construed as being on the way to assume
the duties of employment or having left such duties at a time when the worker is on
the premises of the employer or on the only available route to or from work which
is a route involving a special risk or hazard and which is a route not used by the
public except in dealings with the employer. . . .

The plain language of the statute requires the accident to occur “on the only
available route to or from work” before the special hazard exception to the rule would
apply. As explained by the Judge, there is no question that claimant could have traveled

another route from the bridge construction site to the highway that he normally took to drive
home.

WHEREFORE, the Board affirms the May 1, 2002 Order entered by Judge Sample.
IT IS SO ORDERED.

Dated this day of June 2002.

BOARD MEMBER

C: Roger D. Fincher, Attorney for Claimant
Roger E. McClellan, Attorney for Respondent and its Insurance Carrier
Julie A. N. Sample, Administrative Law Judge
Philip S. Harness, Workers Compensation Director



